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852 VIRGINIA LAW REGISTER. [April, 



DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

(Head notes prepared by M. P. Bnrks, State Reporter.) 



West End Real Estate Co. v. Claiborne. — Decided at Rich- 
mond, January 18, 1900. — Keith, P: 

1. Pleading — General issue — Special pleas. Special pleas which set up no de- 
fence except such as may be made under the general issue are bad and should be 
rejected. 

2. Joint Stock Companies. — Subscription of minimum capital. Where the 
minimum capital of a joint stock company has been in good faith subscribed, the 
subsequent inability of the company to collect calls on some of the subscribers 
constitutes no defence to an action brought by the company against another sub- 
scriber on his contract of subscription. 

3. Joint • Stock Companies. — Minimum capital — Payment of assessments. It is 
essential to the organization of a joint stock company that the minimum capital 
should have been subscribed in good faith; or, if not subscribed in good faith, 
subscribed under conditions which estop the subscriber from denying his subscrip- 
tion, but it is not necessary that there should have been actual payment of an 
assessment. 

4. Stock Subsciptions. — Fraud in procurement — Action by company. A sub- 
scription to stock of a joint stock company procured by fraudulent representa- 
tions is voidable at the election of the subscriber on discovery of the fraud, and 
such fraud is a good defence to an action by the company on the subscription un- 
less the contract has been subsequently ratified by the subscriber. 

5. Stockholders. — Notice of charter and by-laws. A stockholder is bound at 
his peril to take notice of the charter and by-laws of the company of which he is 
a member. If he pays any instalment on his stock, or participates in any meet- 
ings of the stockholders after the charter is obtained, he is estopped to deny 
knowledge of its terms and provisions, however much it may vary from his con- 
tract of subscription. 

6. Instructions — Evidence to support. Instructions which correctly propound 
the law should be given when there is evidence which tends to support them. 

7. Contracts. — False representations — Independent enquiry — Means of knowledge 
— 'Opportunity to investigate. Although the guilty party to a contract obtained by 
false representations cannot rely upon the fact that the party defrauded might have 
learned the truth by proper enquiry, yet if the party defrauded institutes enquiry 
for himself, and ascertains the truth, or if the means of knowledge are pointed 
out to him and an opportunity is given to make the necessary investigation, and 
he thereby acquires some information concerning the actual facts, he cannot rely 
upon the falsity of such representations. 

8. Contracts. — Fraud in procurement — Disaffirmance — Promptness. A contract 
obtained by fraud is not void, but voidable only, and, to be relieved of its conse- 
quences, the party defrauded must promply disaffirm it on learning of the fraud. 
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If lie continues to act as if the contract were still subsisting, after knowledge of 
the fraud, he will be deemed to have waived objection on that account. 

9. Contracts. — Fraud— Disaffirmance — Delay — Injury to guilty party. The duty 
to promptly disaffirm a fraudulent transaction is not dependent upon proof of in- 
jury, by the delay, to the other party. 

10. Contracts. — Fraud — Acquiescence — Promise to expurgate fraud. Acts of ac- 
quiescence or disaffirmance of a contract obtained by fraud do not take away from 
the innocent party the right to disaffirm, if they were induced by a reasonable ex- 
pectation on his part that the fraud of which he complained would be expurgated, 
or an arrangement satisfactory to him made by the other party. 



Danville Street Car Co. v. Watkins. — Decided at Richmond, 
January 18, 1900.— Keith, P: 

1. Contributory Negligence — Known dangers. It is the duty of one who 
is exposed' to a known danger, although he may not know the full extent of it, to 
use ordinary care to protect himself from any injury whatever, and he is guilty of 
contributory negligence if he is the author of any part of the injury resulting 
from his failure to exercise such care, or if, by the exercise of such care, he could 
have avoided the consequences of Degligence ascribed to another. 

2. Instructions — Evidence to support. It is error to give an instruction when 
there are no facts in the case to which it can be applied. 

3. Contributory Negligence — Brakeman — Overhead wires — Avoiding known 
danger. Although it may be negligence in an electric company to permit its 
wires over a railroad track to hang so low as to interfere with brakemen standing 
on tops of the cars of the railroad company, yet if a brakeman well knowing the 
position of such wires, and without such urgent and imperative necessity as to 
justify unusual risks, attempts to pass from the top of one car to another while 
passing under such wire, he is guilty of such contributory negligence as will pre- 
clude a recovery from the electric company. 



City op Norfolk v. Young and Others. — Decided at Richmond, 
January 18, 1900. — Buchanan, J : 

1. Local Assessments — Tax — Notice — "Due process" — Amendment XIV U.S. 
Constitution. Local assessments by municipal corporations for street improve- 
ments are an exercise of the taxing power of the State, and Article XIV of the 
amendments of the Constitution of the United States applies to them. A law 
which authorizes them, without giving to the person of whom such assessment is 
exacted reasonable notice, and a reasonable opportunity to appear and contest the 
legality, justice and correctness of such assessment before an impartial tribunal, 
before it is finally determined upon, deprives such person of his property without 
"due process of law," and is therefore void. 

2. Local Assessments — Opportunity to contest — Amendment XIV of U. S. Con- 
stitution. A section of a municipal charter which authorizes local assessments by 
the council for street improvements, upon the written petition of a majority of 
the owners of the property to be assessed, or, without such petition, by a vote of 
the majority of all the members elected to the council, after publication for twenty 



